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Introduction

Thisarticle analyzes recent devel opmentsin the law relating
to court-martial personnel, pleas and pretrial agreements, and
voir dire and challenges. Asin past installments of this annual
review, most of the cases reviewed are from the Court of
Appeals for the Armed Forces (CAAF), with alesser focus on
the service courts. Where possible, the article discusses the
practical implications of recent developments for military jus-
tice practitionerstrying casesin thefield. Thisarticle attempts
to look over the horizon and ask if we are experiencing a grad-
ual, case-law-driven evolution or the beginning of alegidative,
Cox Commission-inspired revolution in military pretrial prac-
tice.

Arguably, this year’s most notable developments in court-
martial practice came not from the courts, but from discussion
and legislation fueled by the controversial Cox Commission
Report.! The National Institute of Military Justice (NIMJ), a
private non-profit organization, sponsored the Report to com-
memorate the 50th anniversary of the Uniform Code of Military
Justice (UCM J).2 Walter T. Cox I11,® Senior Judge of the Court
of Appeal for the Armed Forces, chaired the Commission. The
armed services did not participate in the proceedings.*

The Commission recommended action in four broad areas of
court-martial practice and procedure. Three of the Commis-
sion’s four recommendations pertain to pretrial practice. The
fourth recommendation addresses the rape and sodomy provi-
sionsof the UCM Jand will not bediscussedinthisarticle® The

Commission made the following three recommendations
regarding pretrial practice:

1. Modify the pretria role of the convening
authority in both selecting court-martial
members and making other pre-trial legal
decisions that best rest within the purview of
asitting military judge.

2. Increase the independence, availability,
and responsibilities of military judges
[including the creation of standing circuits
staffed by tenured judges who serve fixed
terms].

3. Implement additional protectionsin death
penalty cases [including trial by twelve
member panels and supplying counsel “qual-
ified” to try capital cases].®

Beyond these three broad recommendations, the commis-
sioners raised additional concerns. With regard to pretrial pro-
cessing of courts-martial, the Report specifically addresses the
proper role of staff judge advocates after preferral.”

Judge Cox sent the completed Report to the NIMJ on 25
May 2001.2 The NIMJ then forwarded the Report to the Secre-
tary of Defense, the Service Secretaries, the House and Senate
Committees on Armed Services, and the Code Committee.
Soon after, Congress passed | egislation regarding the Commis-

1. RerorT oF THE CoMMISSION ON THE 50TH ANNIVERSARY OF THE UNIForRM Cobe oF MiLiTARy Justice (May 2001) [hereinafter Cox Commission ReporT] (sponsored by
the National Institute of Military Justice and commonly referred to as the Cox Commission Report), available at http://www.badc.org/html/militarylaw_cox.html.

2. Id. a2

3. Judge Cox, an Army veteran, was a judge on the South Carolina Circuit Court and an Acting Associate Justice of the Supreme Court of South Carolina. Before
becoming a Senior Judge, he served on the U.S. Court of Military Appeals and the U.S. Court of Appeals for the Armed Forces, including four years as Chief Judge.

Id. at 4-5.

4. Seeidat 5-6.

5. 1d. Specifically, the Commission recommended the “repeal [of Title] 10 U.S.C. 88 920 & 925, and the offenses specified under the general article, 10 U.S.C. §
134, that concern criminal sexual misconduct [to be replaced] with a comprehensive Criminal Sexual Conduct Article, such asis found in the Model Penal Code or

Title 18 of the United States Code.” Id.

6. Id. at5.

7. Id. at 12.

8. Letter from Judge Walter T. Cox to Eugene R. Fidell, President of the NIMJ (May 25, 2001) (on file with author).
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sion’s recommendation to increase capital panel size from five
members to twelve.® Some might view the codification of the
Commission’s capital panel recommendation as merely a coin-
cidence. Others might seethe change asasignal that Congress,
and perhaps the President and the appellate courts, will seek to
address other recommendations and concerns raised in the
Report. Against the backdrop of the commissioners' recom-
mendations, this article identifies, organizes, and analyzes new
developmentsin the pretrial arena.

Court-Martial Personnel

This section discusses cases that define the roles and respon-
sibilities of convening authorities, military judges, staff judge
advocates, counsel, and experts within the military justice sys-
tem. By and large, over the past year the courts looked past
technical form to substantive matters and continued their defer-

ence to convening authorities, government counsel, and mili-
tary judges.

Convening Authority Disgualification

Commanders, by statute, play a central role in the military
justice system by convening, or “calling together” courts-mar-
tial.®® Commanders may have their discretion as a convening
authority limited, however, if they do not remain impartial .t
For example, a convening authority who is an “accuser” isdis-
qualified fromreferring acaseto aspecial or general court-mar-
tial.> A convening authority may become an accuser by
signing and swearing to charges, directing that charges nomi-
nally be signed and sworn to by another, or by having “other
than an official” interest in the prosecution of the accused.*®

9. National Defense Authorization Act of 2002, Pub. L. No. 107-107, § 582, 115 Stat. 1012 (2001) (amending 10 U.S.C. ch. 47, §§ 816(1)(A), 829(b)).

SEC. 582. REQUIREMENT THAT COURTS-MARTIAL CONSIST OF NOT LESS THAN 12 MEMBERSIN CAPITAL CASES.

(a) CLASSIFICATION OF GENERAL COURT-MARTIAL IN CAPITAL CASES.—Section 816(1)(A) of title 10, United States

Id.

Code (article 16(1)(A) of the Uniform Code of Military Justice) is amended by inserting after  five members” the following: “‘or, inacasein
which the accused may be sentenced to a penalty of death, the number of members determined under section 825a of thistitle (article 25a)" .

(b) NUMBER OF MEMBERS REQUIRED.—(1) Chapter 47 of title 10, United States Code (the Uniform Code of Military Justice),
is amended by inserting after section 825 (article 25) the following new section:

‘8§ 825a. Art. 25a. Number of membersin capital cases

“In acase in which the accused may be sentenced to a penalty of death, the number of members shall be not less than 12, unless 12
members are not reasonably available because of physical conditions or military exigencies, in which case the convening authority shall specify
alesser number of members not |ess than five, and the court may be assembled and the trial held with not less than the number of members so
specified. In such a case, the convening authority shall make a detailed written statement, to be appended to the record, stating why a greater
number of members were not reasonably available.”

(2) Thetable of sections at the beginning of subchapter V of such chapter is amended by inserting after the item relating to section 825
(article 25) the following new item:

“825a. 25a. Number of members in capita cases.”

(c) ABSENT AND ADDITIONAL MEMBERS—Section 829(b) of such title (article 29 of the Uniform Code of Military Justice) is
amended—

(2) by inserting ““ (1) after *“(b)"";
(2) by striking *‘five members” both places it appears and inserting ** the applicable minimum number of members’; and
(3) by adding at the end the following new paragraph:

“(2) In this section, the term * applicable minimum number of members’ means five members or, in a case in which the death penalty may be
adjudged, the number of members determined under section 825a of thistitle (article 25a).”

(d) EFFECTIVE DATE—The amendments made by this section shall apply with respect to offenses committed after December 31, 2002.

10. UCMJarts. 22-24 (2000).

11. United Statesv. Nix, 40 M.J. 6 (C.M.A. 1994).

12. MANUAL For CourTs-MARTIAL, UNITED, StATES, R.C.M 601(C) (2000) [hereinafter MCM] (implementing UCMJ article 22(b) and 23(b) for general courts-martial

and specia courts-martial, respectively).
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A convening authority-accuser may be disqualified in either
a“statutory” sense (for example, having sworn to the charges)
orina“persona” sense by virtue of having an “other than offi-
cia” interest in the case.* Statutorily disqualified convening
authorities are not, per se, disqualified from appointing an
investigating officer to conduct an Article 32 pretria investiga-
tion.’> On the other hand, personally disqualified convening
authorities may not appoint an investigating officer to conduct
an Article 32 pretrial investigation.’* Disqualified convening
authorities may not refer a case to a general or a specia court-
martial.Y” They may, however, take lesser action®® or forward
the case to the next higher commander, noting their disqualifi-
cation.?®

The Cox Commission Report criticizes the central role that
commanders play within the military justice system. Accord-
ing to the Report, “[T]he far-reaching role of commanding
officers in the courts-martial process remains the greatest bar-
rier to operating a fair system of criminal justice within the
armed forces.”?° The Report recommends that “decisions on
pretrial matters should be removed from the purview of the con-
vening authority and placed within the authority of a military
judge.”#

Military appellate courts have struggled for many years to
determine how much involvement a convening authority may
have in a case before being disqualified. 1n 1952, the Court of
Military Appeals (CMA), the predecessor to the CAAF, set a

13. UCMJart. 1(9); see also MCM, supra note 12, R.C.M. 601(c) discussion.
14. Seegenerally UCMJ arts. 22-23.

15. McKinney v. Jarvis, 46 M.J. 870 (Army Ct. Crim. App. 1997).

high standard when it decided United Sates v. Gordon.?? The
court held that convening authorities must be “free from any
connection to the controversy.”* At least one scholar has noted
that since Gordon, the courts have given greater deference to
commanders by broadening the range of acceptable behavior.?*
This long-term trend holds true in two recent cases, United
Sates v. Tittel® and United Sates v. Dinges.?®

In United Satesv. Tittel,> the CAAF addressed the personal
disqualification of convening authorities who issue orders that
are subsequently violated. In Tittel, the accused was convicted
of shoplifting and several other offenses and processed for sep-
aration from military service. Consequently, the special court-
martia convening authority signed an order barring the accused
from entering any Navy Base Exchange (NEX). The accused
was then caught shoplifting a second time from the NEX. At
his second court-martial, Tittle pled guilty to violating the spe-
cial court-martial convening authority’s order.?

On appeal, the defense argued that the convening authority
was not and could not be neutral because he was the victim of
Tittle's willful disobedience. The CAAF disagreed, finding
that the special court-martial convening authority’s order to
stay out of the NEX wasaroutine administrative directive. The
court found that the convening authority was not an “ accuser.”
The court also found that the accused had waived the issue
becauseit was not raised at trial.*®* Defense practitioners should

16. United Statesv. Jeter, 35 M.J. 442 (C.M.A. 1992); see also United Statesv. Thomas, 22 M.J. 388, 394 (C.M.A. 1986) (listing examples of unofficial interests that

disqualified convening authorities).

17. UCMJarts. 22(h), 23(b).

18. See MCM, supra note 12, R.C.M. 1302(b) (accuser not disqualified from convening summary court-martial, or initiating administrative measures).

19. Id. R.C.M. 401(c)(2)(A), 601(c); see UCMJ arts. 22(b), 23(b).
20. Cox Commission RerorT, supra note 1, at 6.

21. Id.at 8.

22. 2C.M.R. 161 (C.M.A. 1952).

23. Id. at 168.

24. Lieutenant Colonel John P. Saunders, Hunting for Sharks. Recent Developments in the Pretrial Arena, Army Law., Apr. 2001, at 15.

25. 53 M.J. 313 (2000).
26. 55M.J. 308 (2001).
27. 53 M.J. 313 (2000).
28. 1d. at 314.

29. Id.
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take heed: failure to raise convening authority disqualification
at trial may result in waiver.!

In United Sates v. Dinges,® the CAAF addressed the per-
sonal disqualification of a convening authority who, through
his involvement in Boy Scouts, heard an allegation of consen-
sual homosexual sodomy between an Air Force officer and a
scout. The convening authority accepted a district governor
position with the Boy Scouts of America (BSA). A BSA offi-
cial contacted the convening authority because he was upset
that Oklahoma officials would not prosecute the consensual
(homosexual) relationship. The convening authority initiated
an investigation, obtained command and special court-martial
convening authority over the accused, appointed an Article 32
investigating officer, nominated a date of members, and for-
warded the case with arecommendation for general court-mar-
tial. At a genera court-martial, Dinges was convicted of
sodomy arising out of his activities as an assistant scoutmas-
ter.

In 1998, the CAAF ordered a DuBay hearing* to determine
whether the convening authority had an “other than official
interest” that would disqualify him.*® Based on the facts gath-
ered at the DuBay hearing, the CAAF held that the special
court-martial convening authority did not become an accuser
because “he did not have such a close connection to the offense
that a reasonable person would conclude he had a personal
interest in the case.”*®

Judge Effron and Judge Sullivan disagreed with the major-
ity. They felt the majority applied the wrong standard to deter-
mine whether the commander exhibited biasor prejudice. They

30. Id.

argued that the court should have focused on potential conflict
of interest or “other than official” interest in the prosecution.¥”
The dissent reasoned that due to the commander’s potential
conflict between his personal interest in the BSA and his statu-
tory role as a convening authority, he should have been disqual-
ified from acting as a convening authority in the case.®

Taken together, Tittel and Dinges show that the CAAF is
willing to allow convening authorities more latitude than a
strict reading of the UCMJ and Rules for Courts-Martial might
suggest. This posture givescritics of the military justice system
an argument that convening authorities have too much power
and discretion. Despite the holdings in Tittel and Dinges, gov-
ernment counsel should remain vigilant and recommend that
commanders disqualify themselvesif they have apotential con-
flict of interest. At a minimum, this approach will minimize
appellateissues. At amaximum, it protects the integrity of the
military justice system.

Panel Member Selection

Panel member selection has also generated debate over the
years. Congress, when it enacted Article 25, UCMJ, mandated
that convening authorities personally, rather than randomly,
select panel members. Congress requires that convening
authorities select only those members who, in their opinion, are
best qualified by virtue of their age, education, training, experi-
ence, length of service, and judicial temperament.®

In 1998, Congress directed the Secretary of Defense to study
alternate methods of panel selection.* This mandate required

31. Seealso United States v. Voorhees, 50 M.J. 494 (1999) (stating that the convening authority did not become an accuser by threatening to “burn” the accused if
the accused did not enter into a pretrial agreement; even if the convening authority did become an accuser, accused affirmatively waived issue at trial).

32. 55M.J. 308 (2001).

33. 1d. at 309-10.

34. A DuBay hearing occurs when an appellate court sends a matter back to a convening authority to take testimony in an adversarial setting. See United States v.
DuBay, 37 C.M.R. 411 (C.M.A. 1967).

35. 48 M.J. 232 (1998). United Sates v. Haagenson, 52 M.J. 34 (1999) is a similarly postured case. In Haagenson, the CAAF examined the issue of a convening
authority who seemed to have decided a case in advance. In Haagenson, the special court-martial convening authority (SPCMCA) originally referred the accused's
case to a specia court-martial, but withdrew it and forwarded it with recommendation for general court-martial. Contrary to her pleas, the accused was found guilty
by apanel of asingle specification of fraternization. The accused alleged on appeal that the case had been withdrawn and forwarded because the SPCM CA's superior
yelled at the SPCMCA, “1 want [the accused] out of the Marine Corps.” Id. at 37 (Sullivan, J., concurring). After framing the issue as whether the SPCMCA had
become an accuser, the CAAF remanded the case for a fact-finding proceeding. 1d. at 37. In 1999, the accused filed a petition for review with the CAAF, see52 M .J.
466 (1999), but nothing further has been published on this case.

36. Dinges, 55M.J. at 311.

37. 1d. at 316 (citing UCMJ art. 1(9)).

38. Id.

39. UCMJart. 25 (2000).

40. See The Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, § 1, 112 Stat. 1920 (1998).
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the Secretary of Defense to develop and report on a random
selection method of choosing members to serve on court-mar-
tial panels.** The Department of Defense General Counsel
requested that the Joint Service Committee (JSC) conduct a
study and prepare a report on random selection.? The JSC
sought opinions from each service and reviewed random court-
martia selection practices in Canada and the United Kingdom.
After considering six aternatives, the JSC concluded that the
current practice “insures fair panels of court-martial members
who are best qualified” and that there is “no evidence of sys-
tematic unfairness or unlawful command influence.”*

The Cox Commission Report is at odds with the conclusions
of the JISC. The Commission stated bluntly, “ Thereisno aspect
of military criminal proceduresthat divergesfurther from civil-
ian practice, or creates a greater impression of improper influ-
ence, than the antiquated process of panel selection.”* The
Commission concluded, “ Thereisno reason to preserve a prac-
tice that creates such a strong impression of, and opportunity
for, corruption of the trial process by commanders and staff
judge advocates.”* The Commission called on Congress to
immediately strip convening authorities of their responsibility
to select panel members. The Commission recommended that
members of courts-martial “should be chosen at random from a
list of eligible servicemembers prepared by the convening
authority, taking into account operational needs as well as the
limitations on rank, enlisted or officer status, and same-unit
considerations currently followed in the selection of mem-
bers.”46

The CAAF wrestled with Article 25’s requirement that con-
vening authorities personally select the best-qualified members
of their command for duty on courts-martial in United Sates v.
Benedict.*” In Benedict, an administrative division sent alist of

panel member nominees to the convening authority’s Chief of
Staff (CoS) with a note to select nine members. The CoS
selected the membersand submitted afinal list to the convening
authority for signature. Pretrial testimony from the CoS and the
SJA indicated that the convening authority signed the conven-
ing order without asking any questions or making any changes.
Both maintained that had he wanted to, the convening authority
could have made changes to the list. Noting that it is common
practice for convening authorities to rely upon staff assistance
to select members, the CAAF held that the convening authority
met the requirement of Article 25, UCMJ, by personally select-
ing the nine prospective members set forth by the CoS.#® Of
note, the CAAF relied on pretrial motion transcriptsthat did not
include any testimony from the convening authority.*

The opinion, however, was not unanimous. Judge Baker
(concurring) and Judge Effron (dissenting) both expressed con-
cern about the failure of the convening authority to testify.®
Further, Judge Effron’s dissent presents awell-reasoned discus-
sion of the history of Article 25. His dissent makes a strong
argument for the idea that if convening authorities do not take
their responsibilities under Article 25 serioudly, they risk losing
their central rolein selecting panels under the UCMJto another
method, such as random selection.®

Challenges to Composition of the Panel

In the last severa years, the CAAF has allowed the govern-
ment greater |atitude in selecting members. In United Satesv.
Bertie,® United Sates v. Upshaw,%® and United Sates v.
Roland,> the CAAF upheld the military judges’ denial of chal-
lenges to panels. The net result of these cases was to increase
the burden on defense counsel to show improprieties in panel

41. See Mgor Guy P. Glazier, He Called for His Pipe and He Called for His Bowl, and He Called for His Members Three—Selection of Juries by the Sovereign:

Impediment to Military Justice, 157 MiL. L. Rev. 1 (1998).

42. See the JoiNT ServicE CoMMITTEE ON MILITARY JusTiceE, REPORT ON THE METHODS OF SELECTION OF MEMBERS OF THE ARMED FORCES TO SERVE ON COURTS-MARTIAL
(Aug. 1999) [hereinafter JCS ReporT] (on file with the Office of The Judge Advocate General, U.S. Army).

43. 1d. at 45.

44, Cox CommissioN ReporT, supra note 1, at 7.
45. 1d.

46. 1d.

47. 55M.J. 451 (2001).

48. 1d. at 454.

49. Seeid. at 452-55.

50. Id. at 455, 459.

51. Id. at 456-58.

52. 50 M.J. 489 (1999).

53. 49 M.J. 111 (1998).
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selection. To prevail, counsel had to go beyond the black letter
requirements of Article 25 and show specifically that the gov-
ernment acted in bad faith.

In Bertie,® the accused, a specialist (E-4), challenged the
panel arrayed for histrial. The defense argued that the govern-
ment improperly used rank as a selection criterion. The
accused presented evidence showing that no officer below the
grade of captain (O-3) and no enlisted person below the grade
of sergeant first class (E-7) had been sel ected to serve as apanel
member over the previous year. In upholding the panel selec-
tion, the CAAF held that no presumption of impropriety flowed
from the composition of the panel. The CAAF noted that the
“linchpin” of the accused’s argument was that the composition
of the panel created a presumption of court stacking.® The
CAAF noted that the acting SJA had advised the convening
authority of the Article 25 criteriaand told him not to use rank
or other criteria to systematically exclude qualified persons.
Additionally, the convening authority stated in a memorandum
that he had considered the criteria of Article 25 when making
his panel selection.®

Upshaw,* like Bertie, was a case where the defense argued
that the government improperly used rank as a selection crite-
rion. In Upshaw, the SJA mistakenly believed the accused was
an E-6, and as aresult requested panel member nomineesin the
grade of E-7 and above. At tria the accused, an E-5, moved to
dismiss for lack of jurisdiction based on the convening author-
ity’s exclusion of E-6s from consideration. The military judge
denied thismotion, holding that an innocent, good faith mistake
on the part of the convening authority’s subordinates did not
imperil the panel selection absent ashowing of prejudice.®® The
CAAF upheld this ruling, noting that the accused was not able
to show prejudice.®

In Roland,®* the SJA sent out a memorandum requesting
nominees in the ranks of sergeant (E-5) to colonel (O-6). The

54. 50 M.J. 66 (1999).
55. 50 M.J. at 489.
56. 1d. at 492.

57. 1d. at 493.

58. 49M.J. at 111.
59. 1d. at 112,

60. Id. at 113.

61. 50 M.J. 66 (1999).
62. 1d. at 69.

63. Id.

64. 53 M.J. 22 (2000).

65. Id. at 25.

defense challenged the panel sel ection based on the SJA’s mem-
orandum, arguing that the SJA deliberately failed to request
nominees from otherwise-qualified groups of service members
(those below the grade of E-5). The SJA claimed that she never
intended to exclude groups of otherwise eligible nominees. She
had simply identified other groupsfor consideration. In affirm-
ing, the CAAF characterized the relevant standard of proof as
“[o]nce the defense comes forward and shows an improper
selection, the burden is upon the Government to demonstrate
that no impropriety occurred.”®? The CAAF held that the
defense had not met its burden of showing “that there was com-
mand influence.”

In 2000, the CAAF marked the outer limit of deference the
court would extend to the government. In United Satesv. Kirk-
land,% the SJA solicited nominees from subordinate command-
ers via a memorandum signed by the special court-martial
convening authority. The memorandum asked for nomineesin
various grades and included a worksheet to fill in the names of
nominees. The worksheet had a column for E-9, E-8, and E-7,
but no placeto list anominee in alower grade. To nominate E-
6 or below, the nominating officer would have had to modify
the form. No one below E-7 was nominated or selected for the
panel. Although there waslittle difference between the facts of
Roland and Kirkland, the CAAF reversed in Kirkland. The
court stated that where there was an “ unresolved appearance”
of exclusion based on rank, “reversal of the sentence is appro-
priate to uphold the essential fairness. . . of the military justice
system.” %

If Kirkland signaled the CAAF's reluctance to continue to
defer to the government when it appeared to use rank as a short-
cut to select panel members, the Air Force Court of Criminal
Appeals showed that the service courtswill continue to defer to
the government when non-Article 25 criteria (other than rank)
are used to exclude qualified personnel from membership on
courts-martial. In United Sates v. Brocks,® the staff judge
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advocate and chief of justice at the base legal office intention-
ally excluded al officersin the Medical Group from the nomi-
nee list because all four alleged conspirators and many of the
witnesses were assigned to that unit. Citing United Sates v.
Upshaw,” the court held that because the exclusion of Medical
Group officers did not constitute unlawful command influence,
there was not reversible error.®

The results in recent panel member selection cases reflect
the CAAF sreluctance to set aside cases absent evidence of bad
faith by the convening authority. It seemsthat amajority of the
CAAF will analyze a challenge to panel selection not only
under Article 25, but also under Article 37, UCMJ. Itissimply
not enough for the defense to show that “qualified, potential
members appear to be systematically excluded.” Defense
counsel must also show that this occurred in an attempt to
“unlawfully influence” the court. Whilethe CAAF's approach
makes some sense in the context of commanders doing their
best to comply with Article 25 in a dynamic, demanding set-
ting, it may give critics of the military justice system ammuni-
tion in their fight to implement random panel member
selection.

Military Judges

One of the overarching themes of the Cox Commission
Report isashift of judicial power from convening authoritiesto
military judges. Commenting on the efficiency of the current
system, the Report states, “Under the current system, neither
defense counsel nor prosecutors have ajudicial authority to
whom to turn until very close to the date of trial. This creates
delay, inefficiency, and injustice, or at a minimum, the percep-
tion of injustice . . . .”%® The Commission members urge
changes that will make sitting judges available after preferral,
rather than referral, of charges.” To this end, the Report advo-

66. 55 M.J. 614 (A.F. Ct. Crim. App. 2001).

cates the creation of standing judicial circuits, made up of ten-
ured judges who are available to counsel immediately after
preferral.”* This change would allow military judges, rather
than convening authorities, to control such pretrial matters as
witness availability during Article 32 investigations, detailing
of investigative and expert assistance, and directing the scien-
tific testing of evidence.”

United Sates v. Johnson? illustrates how involving military
judgesearly inthe pretrial process could streamline the military
justice system. In Johnson, the accused was convicted of
assaults on his eight-month-old daughter, primarily through the
testimony of hiswife.” Hiswife had appeared at the Article 32,
UCMJ, hearing pursuant to a German subpoena, which threat-
ened criminal penaltiesif shedid not comply; however, civilian
witnesses cannot be subpoenaed to appear at investigations
held pursuant to Article 32. At trial, the military judge found
that the subpoena was unlawful and issued without apparent
legal authority, but he also found that the accused was not prej-
udiced by having awitnessillegally produced at the hearing.”™

On appeal, the CAAF agreed with the military judge that the
subpoena was unlawful and that the accused suffered no preju-
diceto his substantial rights as aresult of the improper produc-
tion of the witness. The CAAF concluded that the accused did
not have standing to object to the use of the Article 32 testi-
mony at trial because the evidence presented against him was
reliable.”® Arguably, if the military judge would have had judi-
cial oversight at the time of the Article 32 investigation, the
appellate issue could have been avoided by using judicial sub-
poena powersthat do not otherwise exist at an Article 32 inves-
tigation.”

The UCMJ requires that military judges be properly quali-
fied, certified by The Judge Advocate General of their service
to perform judicial duties, and properly detailed to the court-

67. 49M.J. 111, 113 (1998). “An element of unlawful court stacking isimproper motive. Thus, where the convening authority’s motive is benign, systematic inclu-

sion or exclusion may not be improper.” 1d.

68. Brocks, 55 M.J. at 617.

69. Cox Commission ReporT, supra note 1, at 9.
70. Id.at 7.

71. 1d. at 8-9.

72. 1d.at 7.

73. 53 M.J. 459 (2000).

74. 1d. at 459.

75. 1d.

76. Id. at 462.

77. See MCM, supra note 12, R.C.M. 703(e)(2) (civilian witnesses—subpoena).
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martial.” Further, the Rulesfor Courts-Martial require military
judges to disqualify themselves in “any proceeding in which
[their] impartiality might reasonably be questioned.” ™

United Sates v. Reed,®® an Army Court of Criminal Appeals
(ACCA) case, demonstrates how trial and appellate judges
should react when they discover a potentially disqualifying
issue during trial. In Reed, the accused pled guilty to conspir-
acy to commit larceny and to willfully and wrongfully damag-
ing nonmilitary property in a scheme to defraud the United
States Automobile Association (USAA) insurance company.8t
During sentencing, a USAA claims handler testified about
fraudulent claims and their effect on the company’s policy
holder members. The military judge (himself a policy holder
member) immediately disclosed his affiliation with USAA and
stated this would not affect his sentencing decision.t? The mil-
itary judge allowed the defense an opportunity for voir dire.
The military judge aso allowed the defense an opportunity to
challenge him for cause. The defense declined to challenge
him.®2 The Army court, after sua sponte disclosing al judges
of the ACCA are also policy holders of USAA 2 held nothing
was improper or erroneous in the judge’s failure to disclose his
policy holder status until apotential ground for hisdisqualifica-
tion unfolded.® Further, the court found the military judge’s
financial interests so remote and insubstantial asto be nonexist-
ent.

78. See UCMJ art. 26 (2000).

79. MCM, supra note 12, R.C.M. 902(a).

80. 55 M.J. 719 (Army Ct. Crim. App. 2001).
81. Id. at 719.

82. Id. at 720.

The CAAF published United Sates v. Quintanilla®” and
United Sates v. Butcher® on the same day. Both cases raised
the issue of the impartiality of the military judge. In Quinta-
nilla, the military judge becameinvolved in verbal out-of-court
confrontations with a civilian witness that included profanity
and physical contact.?® The military judge also engaged in an
ex parte discussion with the trial counsel on how to question
this civilian witness about the scuffle.®® The CAAF held the
military judge’s failure to fully disclose the facts on the record
deprived the parties of the ahility to effectively evaluate the
issueof judicial bias.®* Assuch, the court remanded the casefor
a DuBay hearing.®

In Butcher, the military judge, while presiding over a con-
tested trial, went to a party at the trial counsel’s house and
played tennis with the trial counsel.®®* The CAAF reviewed
whether the military judge abused his discretion by denying a
defense request that the judge recuse himself.** The CAAF
advised that under the circumstances the military judge should
have recused himself.* The court held there was no need to
reverse the case, however, because there was no need to send a
messageto the field—the social interaction took place after evi-
dence and instructions on the merits, and public confidencewas
not in danger (the social contact was not extensive or intimate
and came latein trial).%

83. Under R.C.M. 902(b)(5), financia interest is not an issue the defense may waive. MCM, supra note 12, R.C.M. 902(b)(5).

84. Reed, 55M.J. at 721 n.3.
85. Id. at 722.

86. Id. at 723.

87. 56 M.J. 37 (2001).

88. 56 M.J. 87 (2001).

89. Quintanilla, 56 M.J. at 40.
90. Id. at 40-41.

91. Id. at 80.

92. 1d. at 85.

93. Butcher, 56 M.J. at 89.
94. Id. at 91.

95. Id. at 92.
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Both Quintanilla and Butcher raised red flags relating to
professional responsibility and are must-reads for members of
thetrial judiciary. The professional responsibility issuesraised
in these cases will be discussed at length in Mgjor David Rob-
ertson’s new developments article in next month’s The Army
Lawyer.

Saff Judge Advocates

Conventional wisdom suggests that staff judge advocates
(SJAS) should strive to remain “above the fray.” Staff judge
advocates must maintain some detachment to be ableto provide
independent, impartial assessment of cases to their convening
authority.®” The tension between remaining neutral and
detached and becoming a partisan advocate for the government
can manifest itself in many ways. For example, SJAs may feel
aresponsibility to act as “ gatekeepers’ in screening actions for
their convening authority.

In this vein, the Cox commissioners took the position that
“[t]heimpression that staff judge advocates (SJA'S) possess too
much authority over the court-martial processis nearly as dam-
aging to perceptions of military justice as the over-invol vement
of convening authorities at trial.”*® To combat thisimpression,
the Commission suggested, “ Staff judge advocates, who act as
counsel to commanding officers and not as independent author-
ities, should not exert influence once charges are preferred,
should work out plea bargains only upon approval of the con-
vening authority, and deserve a clear picture of what their
responsibilities are.”® The Commission also pointed out that
there isadanger of unlawful command influence flowing from
staff judge advocates as well as commanders. As such, the
Commission recommended that “[t]he Code and the Manual for
Courts-Martial should be amended to stress the need for impar-
tiality, fairness and transparency on the part of staff judge advo-
catesaswell asal attorneys, investigators, and other command
personnel involved in the court-martial process.”®

Last term, the CAAF reviewed United Sates v. lvey.®* In
the case, the defense alleged that the government failed to pro-
cess the accused’s immunity requests for four civilian wit-
nesses. In lvey, the convening authority did not act on the
defense request for immunity until after trial or forward the
defense request to the Department of Justice.’? In addition, the
military judge denied the defense request to grant immunity or
to abate the proceedings to wait for convening authority
action.’® The CAAF noted that trial counsel and staff judge
advocates do not have de facto authority to deny a request for
immunity by withholding it from the convening authority. All
requests for immunity, from either the prosecution or the
defense, must be submitted to the convening authority for a
decision.’® The court held that the convening authority did not
have to forward an immunity request for a civilian witness to
the Attorney General, however, if the convening authority
intended to deny that request.’®

In reviewing the military judge’srefusal to grant the defense
request or abate the proceeding, the CAAF pointed out that a
military judge may overrule aconvening authority’s decision to
deny a request for immunity only if al three prongs of RCM
704(e) aremet. Theserequirementsare: (1) thewitnessintends
to invoke the right against self-incrimination to the extent per-
mitted by law if called to testify; (2) the government has
engaged in discriminatory use of immunity to obtain a tactical
advantage, or the government, through its own overreaching,
has forced the witness to invoke the privilege against self-
incrimination; and (3) the witness's testimony is material,
clearly exculpatory, not cumulative, not obtainable from any
other source and does more than merely affect the credibility of
other witnesses. The CAAF held in Ivey that the military judge
did not abuse his discretion by refusing to abate the proceedings
(to wait for convening authority action) when he found there
had been no discriminatory use of immunity or government
overreaching, and proffered testimony was not clearly excul pa-
tory. 106

96. Id. at 93 (citing Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847 (1988), for the three-part test laid out by the Supreme Court).

97. See, eg., UCMJart. 34 (2000).

98. Cox Commission ReporT, supra note 1, at 12.
99. Id. at 12-13.

100. Id. at 13.

101. 55 M.J. 251 (2001).

102. Id. at 253-54.

103. Id. at 254.

104. Id. at 256 (citing R.C.M. 704(c)(3)).

105. Id. at 256 (interpreting R.C.M. 704(c)(2)).

106. 1d. at 257 (citing R.C.M. 704(g)).
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While lvey isacomplex opinion that addresses many issues,
it sheds light upon the distinct roles that the convening author-
ity, the staff judge advocate, and the military judge play when
processing immunity requests. Clearly, the authority to take
action rests with the convening authority. The CAAF stated
that staff judge advocatesand trial counsel should not usurp this
authority by abusing their gatekeeper role.” Further, military
judges have only limited power to review a convening author-
ity’s decision, in the sense that action can be taken only after
specific findings of fact are made on the record.

The troublesome part of lvey is that the convening authority
took action on the defense immunity request post-trial. As
such, the military judge could only review the defense motion
by assuming the convening authority would disapprove the
defenserequest. Given this sequence of events, it isdifficult to
imagine a situation where the convening authority would
choose to grant immunity after-the-fact. In Ivey the convening
authority knew the military judge had reviewed the denial deci-
sion (that had not yet been made) and found it to passlegal mus-
ter. What incentive remained for the convening authority to
grant the defense request post-trial ?

Counsel

Detailed trial and defense counsel must be qualified to try
cases at courts-martial.® When an accused elects to hire a
civilian defense counsel, such counsel must also be qualified to
try cases at courts-martial.’® Recently, the CAAF decided two

cases concerning the qualification of civilian counsel, United
Sates v. Seele’® and United Sates v. Beckley.'!!

In Seele, the court addressed the issue of acivilian defense
counsel (CDC) who was carried “inactive” by al state bars of
which he was member.**? This inactive status prohibited the
CDC from practicing law in the jurisdictions where he was
licensed. This was problematic because the Rules for Courts-
Martial requireaCDC to be amember of abar of afederal court
or bar of the highest court of the state, or alawyer authorized by
a recognized licensing authority to practice law (and deter-
mined by a military judge to be qualified to represent the
accused).’® The CAAF looked to federal case law, holding that
neither suspension nor disbarment creates aper serulethat con-
tinued representation is constitutionally ineffective.!* The
CAAF also noted that aNavy instruction permits military coun-
sel to remain “in good standing” even though they are “inac-
tive.”15 Stating that counsel are presumed competent once
licensed, the CAAF found no error.

In the second case, United Sates v. Beckley,'*” the CAAF
addressed the accused’s right to retain civilian counsel of
choice. In Beckley, the counsel in question was the member of
a small firm who represented the accused’s wife in a divorce
action against the accused.™® In an ugly set of motion hearings,
the military judge denied the government’s request to remove
the CDC, but at a later session a second judge granted the
CDC's request to withdraw.*®* The CAAF, comparing a quali-
fied Sixth Amendment right to choose one’'s own counsel to a
service member’s qualified statutory right to choose one's own
counsel ' determined that the CDC was disqualified. Asa

107. 1d. at 256 (“Therule [RCM 704(c)(3)] contemplatesthat all requests for immunity, from either the prosecution or the defense, will be submitted to the convening

authority for adecision.”).

108. UCMJ arts. 27(b), 42(a) (2000). In accordance with UCMJ Articles 27(b) and 42(a), counsel must be certified as competent to perform such duties, and must
take an oath to perform their duties faithfully. Id. Seeid. art. 27(b) (including the requirement that counsel be “ajudge advocate who is a graduate of an accredited
law school or is a member of the bar of a Federal court or of the highest court of a State”); see also MCM, supra note 12, R.C.M. 502(d) (certification of counsel),

807(b) (oaths).

109. See MCM, supra note 12, R.C.M. 502 (d)(3) (counsel must be a member of the bar of afederal court or the highest court of a state, or be authorized by a recog-
nized licensing authority to practice law and be found by the military judge to be qualified to represent the accused).

110. 53 M.J. 274 (2000).

111. 55 M.J. 15 (2001).

112. Seele, 53 M.J. at 275.

113. 1d. at 276 (citing R.C.M. 502(c)(3)(A)).
114. 1d. at 278.

115. 1d.

116. 1d.

117. 55 M.J. 15 (2001).

118. 1d. at 17.

119. Id. at 16-22.
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result, the CAAF affirmed the ACCA, holding that the civilian
counsel had an actual conflict of interest and was required to
withdraw.*?*

Experts

Before employing an expert at government expense, a party
must submit a request to the convening authority (with notice
to the opposing party) to authorize the employment and to fix
the compensation.’? A denied request may be renewed before
the military judge to determine if the testimony is relevant and
necessary and whether the government has provided an ade-
guate substitute.’>

In United Sates v. Gunkle,*** the CAAF examined whether
the military judge abused his discretion in denying the defense
expert assistance. In deciding the case, the CAAF noted a
three-part test for determining the necessity for expert assis-
tance provided by the government: (1) why is the expert
needed, (2) what would the expert accomplish for the defense,
and (3) why isthe defense counsel unable to gather and present
the evidence that the expert assistance would be able to
develop.® When the CAAF applied this test to the facts of
Gunkle, the court found that any error in denia of the defense
request for pretrial expert assistance was rendered moot
because the accused received the expert assistance he sought (at
his own expense). Additionally, the military judge said he
would reconsider the defense’s request for production of the
defense expert; the defense, however, failed to renew its
request.'?

120. 1d. at 23 (discussing UCMJ arts. 27, 38; MCM, supra note 12, R.C.M. 506(c)).

121. 1d. at 25.

122. See MCM, supra note 12, R.C.M. 703(d).

123. 1d.

124. 55 M.J. 26 (2001).

125. 1d. at 32 (citing United States v. Ford, 51 M.J. 445, 455 (1999)).
126. 1d.

127. 55 M.J. 270 (2001).

128. Id. at 273.

129. This session was held in accordance with UCMJ Article 39(a).
130. McCallister, 55 M.J. at 273.

131. Id. at 274.

132. Id.

133. Id. at 276.

134. Id. at 277.

The CAAF reached the issue of defense choice of expert in
United Sates v. McAllister.?” In McAllister, the accused was
convicted of murder based in part upon the presence of DNA
material underneath the fingernails of the victim. Before tria
the defense requested and received a DNA expert from the con-
vening authority.'?® During a pretrial session,'? the defense
asked the military judge to instruct the convening authority to
releasetheir current expert because he did not have therequisite
knowledge and qualifications on Polymerase Chain Reaction
testing, and to appoint an aternate expert (this alternate expert
was recommended to the defense by the original convening
authority-appointed DNA expert).’* The military judge denied
thisrequest, but “left the door open” for the defense to makeits
request to the convening authority.’s! The military judge, how-
ever, denied the defense’s request for a continuance to makeits
request to the convening authority.**? Concluding that the mil-
itary judge’s focus on “holding the defense’s feet to the fire”
arbitrarily deprived the accused of the tools needed to defend
his case, the CAAF ruled that the military judge abused her dis-
cretion.*®* As a remedy, the court remanded the case to the
ACCA, ordered The Judge Advocate General to provide $5000
to the accused to employ an expert, and gave the defense ninety
daysto file supplemental pleadings.**

Pleasand Pretrial Agreements

One unique facet of the military justice system is that the
accused does not have the right to plead guilty.*®*® The military
accused may not plead guilty unless he honestly and reasonably
believes heis guilty, and is able to explain his guilt to the satis-
faction of the military judge.*® If the accused entersthe plea of
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guilty “improvidently or through lack of understanding of its
meaning and effect, or if he fails or refuses to plead, a plea of
not guilty will be entered.”*%” Inacapital case, the accused may
never enter a plea of guilty.!®

Providence Inquiry

In United Sates v. Fitzgerald,**® the ACCA found the mili-
tary judge erred in accepting the accused’s pleas because the
providence inquiry did not establish violations of the punitive
articles of the Code. The accused was charged with violating a
lawful general regulation'* by wrongfully possessing and
transporting an unregistered firearm on Fort Gordon, Georgia.
The ACCA found the accused’s failure to admit how he vio-
lated the regulation fatal because it raised “a substantial, unre-
solved question of law and fact as to the providence.” 14!
Consequently, the ACCA set aside the findings of guilt based
on the pleas in question.#?

The CAAF addressed the military judge's burden to secure
a voluntary and intelligent guilty plea from the accused in
United Satesv. Roeseler.® Under the terms of Specialist Roe-
seler’s pretrial agreement, he pled guilty to conspiracy to mur-
der and attempted murder of a soldier in his unit, and of two
people who, in fact, did not exist.'** On appeal, the accused
argued his guilty pleasregarding thefictitiousindividuals were
improvident because the military judge failed to instruct on the
defense of impossibility and because one of the conspirators
knew the targets did not exist.1*® The CAAF agreed with the

135. See UCMJ art. 45 (2000); MCM, supra note 12, R.C.M. 910(d).
136. See United States v. Care, 18 C.M.A.. 535 (1969).

137. UCMJ art. 45(a); see also Care, 18 C.M.A. at 535.

138. UCMJ art. 45(b).

139. No. 9801677 (Army Ct. Crim. App. Sept. 28, 2001) (unpublished).

accused that guilty pleas must be both voluntary and intelligent
and that the military judge has the responsibility of ensuring the
accused understands the nature of the offenses to which he is
pleading guilty. The court, however, disagreed that the accused
was “entitled to alaw school lecture on the difference between
bilateral and unilateral conspiracy.”'“¢ Reasoning that the trial
judge must have some leeway concerning the exercise of her
judicial responsibility to explain a criminal offense to an
accused, the court held that the military judge’s explanationsin
this case were sufficient.*#

In United Sates v. James,** the accused attacked the consti-
tutionality of his conviction for possessing and transporting
child pornography. After pleading guilty, and enjoying the pro-
tection of the sentence limitation of his pretrial agreement, the
accused argued that the statutory language in 18 U.S.C. §
2252A,, which codifies the Child Pornography Prevention Act
of 1996, was unconstitutionally overbroad.*® The CAAF
rejected this argument, holding that the factual circumstances
on the record objectively supported the accused’s guilty plea.
Specifically, the court found that the accused pled guilty to a
violation of the statute. The accused admitted that actual
minors were portrayed in the charged pictures. He admitted he
visited Web sites looking for pictures of pre-teens, and that he
participated in chat rooms where pictures of minors were regu-
larly requested. In addition, the photographic exhibits sup-
ported the accused’s admissions, and the military judge
explained the statutory requirement that the pictures were of
minors.**

140. U.S. ARMY SiGNAL CENTER & FoRT GorpoN, ReG. 210-13, ConTROL OF FIREARMS, AMMUNITION, AND OTHER DANGEROUS WEAPONS (1993).

141. Fitzgerald, No. 9801677, at 3.
142. 1d.

143. 55 M.J. 286 (2001).

144. 1d. at 286-87.

145. 1d. at 288.

146. 1d. at 289.

147. 1d. at 290.

148. 55 M.J. 297 (2001).

149. 1d. at 298.

150. Id. at 301.
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The importance of James to government counsel prosecut-
ing child pornography cases cannot be overstated. Appellate
courts will look beyond the entry of pleas when evaluating a
constitutional challenge. Trial counsel should put together a
comprehensive stipulation of facts, including photographic evi-
dence, to insulate the case from constitutional attack on appeal.

Pretrial Agreements

Military plea-bargaining differs significantly from its civil-
ian counterpart.’®* One notable distinction is that military pre-
trial agreements are between the accused and the convening
authority,*? whereas civilian plea-bargaining is between the
prosecution’s office and the defendant. While the military
accused has virtually an unfettered ability to withdraw from a
pretrial agreement,*>® the convening authority may withdraw
only before the accused begins performance of the agree-
ment.>*

In United Sates v. Villareal ,** the CAAF examined a homi-
cide case in which the convening authority withdrew from a
pretrial agreement that limited confinement to five years. The
convening authority withdrew after consulting with his superior
general court-martial convening authority about how to console
the victim’'s family, who felt the agreement was too lenient.
The case was then transferred to a new general court-martial
convening authority, without the pretrial agreement in force.
Further entrenching its deference to convening authority discre-
tion in the area of pretrial negotiations, the CAAF held that
although the accused, who was sentenced to ten years' confine-
ment, “certainly was placed in a different position by the con-
vening authority’s decision to withdraw from the agreement,

thisisnot thetype of legal prejudicethat would entitle appellant
to relief.” 1%

The Villareal dissenters were troubled by the taint of unlaw-
ful command influence. They noted that convening authority
discretion is not absolute and should give way to concerns
about due process of law.>” According to Judge Effron, mili-
tary due process dictated that the accused’s case should have
been transferred to a new general court-martial convening
authority with the pretrial agreement intact.s

Permissible Termsin Pretrial Agreements

The Manual for Courts-Martial recognizes the right of an
accused to make certain promises or waive procedural rights as
bargaining chips in negotiating a pretrial agreement.’® There
are, however, provisions that may not be waived.’® For exam-
ple, the Manual prohibits provisions that violate public pol-
icy.18! In addition, the CAAF has sanctioned several pretrial
agreement provisions that are not specified in the MCM. 162

In United Sates v. Clark,*®® the accused submitted a false
claim. He denied his guilt and submitted to a polygraph exam-
ination. When confronted with the results, Airman Clark
admitted to lying and submitting a false claim.'®* He was
charged and elected to plead guilty. The accused and the con-
vening authority entered into a pretrial agreement that included
apromise by the accused to enter into “reasonable stipulations
concerning the facts and circumstances’ of hiscase.’® At trial,
the military judge noticed the polygraph information in the stip-
ulation, noted that the appellant had agreed to take a polygraph
test, and that the “ test results reveal ed deception.” 1% Therewas

151. For acomprehensive discussion of the development of military plea-bargaining, see Major Mary M. Foreman, Let's Make a Deal! The Development of Pretrial

Agreements in Military Criminal Justice Practice, 170 MiL. L. Rev. 53 (2001).

152. MCM, supra note 12, R.C.M. 705(a).

153. 1d. R.C.M. 705(c)(4)(A) (noting that the accused may withdraw from a pretrial agreement “at any time”).

154. Id. R.C.M. 705(d)(5)(B).

155. 52 M.J. 27 (1999).

156. 1d. at 30.

157. Id. at 32-33.

158. 1d. at 33 (Effron, J., dissenting).

159. MCM, supra note 12, R.C.M. 705(c)(2).

160. Id. R.C.M. 705(c)(1).

161. 1d. R.C.M. 705(d)(2) (providing that “the defense and government may propose any term or condition not prohibited by law or public policy”).

162. See, e.g., United States v. Gansemer, 38 M.J. 340 (1993) (holding that the accused may waive the right to a post-trial administrative separation board).

163. 53 M.J. 280 (2000).

164. Id. at 281.
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no objection to the stipulation, and the trial judge admitted the
stipulation into evidence. Applying MRE 707 and United
Satesv. Glazier,*s” the CAAF held that it was plainly erroneous
for the military judge to admit the evidence of the polygraph,
even viaa stipulation; % however, the facts of the caseindicated
that the accused suffered no prejudice because the military
judge did not rely upon the stipulation to accept appellant’s
pleas as provident.1%®

Permissible Use of Pleas and Providence Inquiry

Once the military judge finds an accused’s plea provident,
the government may want to use the accused’s plea and sworn
statement made during the providence inquiry to prove greater
or additional offenses, or as aggravation evidence during sen-
tencing. Judges may not tell the members about guilty pleas
until after findings are announced on any contested offenses
unless the guilty plea was to alesser-included offense and the
government intends to prove the greater offense. Asan excep-
tion to this rule, the accused may request that the members be
informed of the accused's guilty plea'™ The rules regarding
the use of statements made by the accused during providency
are even more restrictive than the rules regarding use of pleas.
The government may not use the accused’s statements made
during the providence inquiry to prove additional charges. The
accused’s statements may, however, be used during the sentenc-
ing phase of trial 1"

165. Id.

166. Id.

167. 26 M.J. 268, 270 (C.M.A. 1988).
168. Clark, 53 M.J. at 282.

169. Id. at 283.

170. MCM, supra note 12, R.C.M. 913(a), 910(g) discussion.

The use of the accused's statements made during the provi-
dence inquiry was at issue in United Sates v. Grijalva.'? In
Grijalva, the accused shot his wife in the back while she was
seeping.’”® At tria, the military judge rejected the accused's
plea of guilty to attempted premeditated murder, but accepted
his plea to the lesser-included offense of aggravated assault by
intentional infliction of grievous bodily harm. On the merits of
the greater offense, the military judge used the accused’s guilty
plea to the lesser offense and his admissions during the provi-
dence (or Care)*™ inquiry. The military judge then convicted
the accused of attempted premeditated murder. Following pre-
cedent, the CAAF held that the military judge properly used the
accused’s pleato the lesser-included offense, but erred by con-
sidering statements made by the accused during the plea
inquiry. Finding the judge's error harmless beyond a reason-
able doubt, the CAAF affirmed.t™

Unforeseen Consequences

Before 1999, when the CAAF decided United States v.
Mitchell,*® appellate courts that wrestled with the problem of
regulations or statutes which limited the terms of a pretrial
agreement generally found these issues to be collateral.r” In
Mitchell, the CAAF departed from settled case law. The
accused, approaching the end of a six-year enlistment, agreed
to extend his enlistment for nineteen months. Before he
entered the extension period, he committed misconduct and
faced trial. The accused and the convening authority signed a

171. United Statesv. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996). In Ramelb, the accused pled guilty to the lesser offense of wrongful appropriation, and the
government went forward on the greater charge of larceny. 1d. at 626. The military judge erred by permitting a witness to testify, on the merits of greater charges,

about the accused's admissions during providency. 1d. at 629.
172. 55 M.J. 223 (2001).

173. 1d. at 224.

174. United Statesv. Care, 18 C.M.A. 535 (1969).

175. Grijalva, 55 M.J. at 226.

176. 50 M.J. 79 (1999).

177. See, e.g., United States v. McElroy, 40 M.J. 368 (C.M.A. 1994) (holding that generally judges should not instruct on collateral, administrative consequences of
sentences); United States v. Pgjak, 29 C.M.R. 502 (C.M.A. 1968) (holding that a plea of guilty was not improvident when the appellant was unaware that legislation
would have the effect of denying him retirement earned after twenty-five years of active service); United States v. Paske, 29 C.M.R. 505 (C.M.A. 1960) (ruling that
an SJA did not err in failing to advise a convening authority of the adverse financial impact on sentence as aresult of decision of comptroller general); United States
V. Lee, 43 M.J. 518 (A.F. Ct. Crim. App. 1995) (holding that the genera rule has been that collateral consequences of a sentence are not properly part of sentencing

consideration).
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pretrial agreement whereby the convening authority agreed to
suspend any adjudged forfeiture of pay and allowances to the
extent that such forfeiture would result in the accused receiving
less than $700 per month.'® The accused was tried five days
before the beginning of the extension to his enlistment. Under
Air Force personnel regulations, he lost his eligibility to extend
and his entitlement to pay because he was confined. The
defense argued that the unanticipated termination of this pay
status reflected substantial misunderstanding of the effects of
his pretrial agreement.*™®

The CAAF, in remanding the case for a DuBay hearing,
focused on ensuring that the accused received the “benefit of
his bargain.” The court also signaled that when personal and
financial regulations obviate the terms of a pretrial agreement,
such impact will nolonger be considered collateral. On rehear-
ing, the Air Force Court of Criminal Appeals found that the
approval of the accused’s retirement was taken without regard
to his pretrial agreement, but that, for a number of reasons, no
further relief was required.’® Despite the fact that Mitchell’s
retirement mooted the issue in his case, precedent was set. |If
the accused did not receive the benefit of hisbargain, the CAAF
would find the pleas improvident and set the findings aside.

The CAAF followed the precedent set in Mitchell when it
decided United Sates v. Williams (Williams 1) and United
Satesv. Hardcastle.®? InWilliams I, the accused was on legal
hold after his term of service expired.®®*® Neither the govern-
ment nor the defense was aware of the Department of Defense
(DOD) regulation that required a service member on legal hold
and subsequently convicted of an offense to forfeit al pay and
allowances. On appeal, the government conceded that the pre-
trial agreement, which required the convening authority to dis-
approve forfeitures, when none would exist after trial,

178. Id. at 80.

179. Id. at 81-82.

invalidated the providence inquiry.*®* In Hardcastle, the
accused’s pretrial agreement required the convening authority
to defer and waive forfeitures in excess of $400 per month.
After his court-martial, the accused’s enlistment expired, plac-
ing him in a no-pay status.® In both cases, the CAAF found
that the accused had not received the benefit of his bargain and
that the faulty provision had induced his pleas. The court set
asidethe guilty pleas, reversed the cases, and authorized rehear-
ings.18

Last term, however, there was a shining example of how
attention to detail can save the government from stepping on
the unintended-consequences land mine. In United Sates v.
Williams (Williams 11),%8” the accused contended he was denied
the benefit of his pretrial agreement because his pay and allow-
ances ended with the expiration of histerm of service (ETS).*®
Relying on Williams | and Hardcastle, he argued that this
mutual misunderstanding rendered his guilty plea improvi-
dent.’® The CAAF affirmed the Army court’s decision that the
pleas remained provident. The court distinguished Wiliams |
and Hardcastle: in Williams I1, there was no representation to
entitlement of pay beyond the accused’'s ETS by the convening
authority in the pretrial agreement, or by the trial counsel or
military judge during trial. Further, in Williams 11 the military
judge asked the defense counsel about the potential impact of
the accused’s pending ETS. The defense counsel assured the
military judge that he had discussed the impact of the pending
ETSwith hisclient.1®

TheWlliams |1 case offers some hope that attention to detail
at trial can save what could become a fatal provision in the
guantum portion of the pretrial agreement. Following Williams
I1, however, the CAAF was “ once again faced with the unfortu-
nate, if not inexcusabl e, situation where an accused was beyond

180. United Statesv. Mitchell, No. 31421, 2000 CCA LEXIS 150 (A.F. Ct. Crim. App. May 26, 2000) (unpublished).

181. 53 M.J. 293 (2000) (Williams ).

182. 53 M.J. 299 (2000).

183. Id. at 294-95; see MCM, supra note 12, R.C.M. 202(c) (“[T]he servicemember may be held on active duty over objection pending disposition of any offense for

which held and shall remain subject to the code during the entire period.”).
184. Hardcastle, 53 M.J.. at 295.

185. Id. at 299.

186. Williams |1, 53 M.J. at 296; Hardcastle, 53 M.J. at 303.

187. 55 M.J. 302 (2001).

188. Id. at 303.

189. Id. at 306.

190. Id. at 307.
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his ETS date at trial and, apparently, none of the participants
recognized the significance of thisimportant fact.”

In United Sates v. Smith,’*? the accused submitted RCM
1105 matters to the convening authority. In these matters, he
pointed out that the convening authority had not ensured that
pay and allowances went to the accused’s dependents. In lieu
of the bargained-for financial support, the accused requested
early release from confinement so he could support his family.
Although the convening authority only approved thirty-six of
the accused'sforty months' confinement, neither the convening
authority nor his staff judge advocate commented upon the gov-
ernment’s inability to defer and waive automatic forfeitures
once the accused, who was on legal hold, was convicted. In
reversing and remanding the case, the CAAF stated that the
remedy “is either specific performance of the agreement or an
opportunity for the accused to withdraw from the plea.”**® Cit-
ing to Mitchell, the CAAF a so pointed out that the government
“may provide alternative relief if it will achieve the objective of
the agreement.” 14

Voir Direand Challenges

Over the last several years, the area of voir dire and chal-
lenges has been marked by the CAAF s continuing deference to

the role of the military judge in the trial process.*® This trend
flowsin the same direction as the recommendations made in the
Cox Commission Report.’® No two cases more clearly illumi-
nate thistrend than United Satesv. Dewrel1*” and United Sates
v. Lambert.’® Both cases addressthe military judge’s authority
to reserve voir dire to the bench.

In Dewrell, an Air Force master sergeant with over nineteen-
years' servicewas convicted by an officer panel for committing
an indecent act upon afemale less than sixteen-years old. The
convening authority approved a sentence of dishonorable dis-
charge, seven-years confinement, and reduction to the grade of
E-1. On appeal, the accused alleged that the military judge
abused his discretion by refusing to allow any defense voir dire
guestions concerning the members' prior involvement in child
abuse cases, or their notions regarding preteen-age girls' fabri-
cations about sexual misconduct. The CAAF noted that the
“military judge’s questions properly tested for afair and impar-
tial panel and allowed counsel to intelligently exercise chal-
lenges.”**® The court upheld thetrial judge's practice of having
counsel submit written questions seven days before trial, not
allowing either side to conduct group voir dire, and rejecting
the defense counsel’s request for case-specific questions.?®

191. United Statesv. Smith, 56 M.J. 271, 280 (2002) (Crawford, C.J., concurring in part and in the result).

192. Id. at 271.
193. Id. at 273.

194. 1d. (citing United States v. Mitchell, 50 M.J. 79 (1999)).

195. See Major Gregory Coe, On Freedom's Frontier: Sgnificant Developments in Pretrial and Trial Procedure, ArRmy Law., May 1999, at 1 n.8 (discussing the

CAAF s “reaffirmation of power and respect” for the military judge).
196. Cox CommissioN RepPorT, supra note 1, at 8-9.

197. 55 M.J. 131 (2001).

198. 55 M.J. 293 (2001).

199. Dewrell, 55 M.J. at 137.

200. Id.
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In Lambert, the CAAF addressed judicial control of voir dire
after the members were impaneled.?®t Immediately after the
members returned a verdict of guilty to one specification of
indecent assault, the accused's civilian defense counsel asked
the military judge to allow voir dire of the members because
one member took a book titled Guilty as Sin into the delibera-
tion room. The military judge conducted voir dire of the mem-
ber, but did not allow the defense an opportunity to conduct
individual or group voir dire. Analyzing the issue under an
abuse of discretion standard, the CAAF held that the military
judge did not err by declining to allow the defense to vair dire
the members. The court cited to its earlier opinion in Dewrell,
in finding that “[n]either the UCMJ nor the Manual gives the
defense the right to individually question the members.” 202

Taken together, Dewrell and Lambert demonstrate that the
military judge has almost unlimited control of voir dire
throughout the trial. Using an abuse of discretion standard and
deferring to the trial judge, the CAAF clearly bolsters the
authority and autonomy of military judges. Practitioners
should recognize and heed the harsh message contained in
Dewrell and Lambert. Counsel that do not take the time and
energy to plan and prepare effective voir direwill not only miss
an advocacy opportunity, but also invite the bench to foreclose
participation in this critical stage of litigation.

Causal Challenges

After questioning has been completed and the military judge
has sequestered the members, counsel are asked to exercise
causal challenges.®® If counsel show proper grounds for chal-
lenge, the military judge must grant the challenge.? |If counsel
argue that a member “[s]hould not sit as a member in the inter-
est of having the court-martial free from substantial doubt asto
legality, fairness, and impartiality,”2% the military judge may
decide to grant or deny the challenge based on whether the

201. Lambert, 55 M.J. at 294.

202. Id. at 296 (citing Dewrell, 55 M .J. at 136).

203. See UCMJart. 46 (2000); MCM, supra note 12, R.C.M. 912()(2).
204. MCM, supra note 12, R.C.M. 912(f)(1)(A)~(M).

205. Id. R.C.M. 912(f)(1)(N).

206. United Statesv. Minyard, 46 M.J. 229 (1997).

207. 54 M.J. 51 (2000).

208. Id. at 52.

209. Id. at 53.

210. Id. (citing United States v. Armstrong, 51 M.J. 612, 615 (1999)).
211. Id. at 55.

212. 55 M.J. 95 (2001).

member has an actual or implied bias. Actua biasisacredibil-
ity test viewed through the subjective eyes of the trial judge,
whereas implied bias is an appearance test viewed through the
objective eyes of the public.?%

In United Sates v. Armstrong,?°” the CAAF addressed
whether counsel have to articulate if causal challenges are
based on actual orimplied bias. In Armstrong, apanel member,
Lieutenant Commander T, stated during voir dire that he
worked with Special Agent Cannon, the lead investigator inthe
accused’s case. Specia Agent Cannon sat at counsel’stable as
amember of the prosecution team during trial and testified on
the merits. Lieutenant Commander T stated that he was in the
intelligence field, not law enforcement, and that he had no per-
sonal involvement in the accused’s case, but had heard it dis-
cussed in meetings.2® Lieutenant Commander T said he could
put al of the above aside when deciding the case. Finding no
actual bias, the military judge denied the defense's challenge
for cause.?®® On appeal, the defense alleged error because of
implied bias. The Coast Guard Court of Criminal Appeals,
exercising its de novo power of review, set aside the findings
and sentence based upon the theory of implied bias.?® The
CAAF, noting a challenge for cause under RCM 912(f)(1)(N)
encompasses both actual and implied bias, held that the Coast
Guard Court of Criminal Appeals did not err in granting
relief. 2

Last term, the CAAF decided United States v. New.2!2
Known as the “blue beret” case, New is most noted for resolv-
ing theissue of who decidesthe“legality” of an order; however,
the case also addresses the military judge's denial of a defense
challengefor cause. On appeal, the defense argued that the mil-
itary judge erroneously denied a causal challenge of a member
who previously ordered a subordinate to deploy to Mace-
donia.?® The CAAF held that thetrial judge did not err in deny-
ing this causal challenge.?* First, the court deferred to the
judge on the issue of actual bias.?*> Then, on the issue of
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implied bias, the CAAF reasoned that “[i]t is unlikely that the
publicwould view al . . . who have ever given an order asbeing
disqualified from cases involving disobedience of orders that
are similar to any they may have given in the past.” 2

In New, the CAAF did not discuss the causal challenge “lib-
eral grant” mandate, but the i ssue caused the court to reversethe
case of United Satesv. Wiessen.?*” An enlisted panel convicted
Sergeant Wiessen of two specifications of attempted forcible
sodomy with achild, indecent actswith achild, and obstruction
of justice by an enlisted panel. He was sentenced to a dishon-
orable discharge, confinement for twenty years, total forfei-
tures, and reduction to the lowest enlisted grade.?® During voir
dire, Colonel (COL) Williams, a brigade commander and the
senior panel member, identified six of the ten members as his
subordinates. The defense, arguing implied bias, challenged
COL Williams. The military judge denied this causal chal-
lenge. The defense then used their peremptory challenge to
remove COL Williams, but preserved the issue for appeal by
stating that “but for the military judge’'s denial of [our] chal-
lenge for cause against COL Williams, [we] would have
peremptorily challenged [another member].”

Judge Baker, writing for the mgjority, concluded, “Where a
panel member has a supervisory position over six of the other
members, and the resulting seven members make up the two-
thirds majority sufficient to convict, we are placing an intolera-
ble strain on public perception of the military justice system.” 2
The CAAF held that “the military judge abused his discretion

213, 1d. at 97.
214. 1d. at 100.

215. 1d. at 99.

216. 1d. at 100.

217. 56 M.J. 172 (2001).
218. 1d. at 173.

219. 1d. at 174.

220. 1d. at 175.

221. 1d. at 172.

222. Id. at 177.

when he denied the challenge for cause against COL Will-
iams.”?2 Finding prejudice, the court reversed the ACCA, and
set the findings and sentence aside.??

Although Wiessen did not change the substantive law in the
areaof peremptory challengesand implied bias, it isalandmark
case. At aminimum, the bench and bar must give heightened
scrutiny to whether two-thirds of the members work within the
same chain of command. Savvy trial counsel should join
defense challenges for cause of senior members who could be
perceived (objectively by the public) of “controlling” enough
members to convict.

Practitioners should remember that rehabilitation of mem-
bers appliesto actual bias, not necessarily to implied bias.??® A
recent illustration of thisis United Sates v. Napolitano.??* In
Napolitano, amember filled out awritten questionnaire, noting
his disapproval of civilian defense counsel behavior. He stated
that “they are freelance guns for hire, like Johnny Cochran.”?®
The CAAF found that the military judge did not abuse his dis-
cretion in denying a defense challenge for cause.®® The court
reasoned that during voir dire the member, answering rehabili-
tative questions from the bench, retracted his opinion and stated
he was not biased against the civilian defense counsel repre-
senting the accused in the current case.??”

United Sates v. Rolle?® provides another recent example of
successful rehabilitation. The accused, a staff sergeant, pled
guilty to the use of cocaine.??® Much of voir dire focused on

223. Thisisbecause achallenge for cause based on actual biasis one of credibility as subjectively viewed by the military judge, whereas a challenge for cause based
onimplied biasis one of plausibility as objectively viewed by the public. See generally United Statesv. Minyard, 46 M.J. 229 (1997).

224. 53 M.J. 162 (2000).
225. 1d. at 164.

226. 1d. at 167.

227. 1d. at 163-66.

228. 53 M.J. 187 (2000).
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whether the panel members could seriously consider the option
of no punishment, or whether they felt a particular punishment,
such as a punitive discharge, was appropriate for the accused.
One member, a command sergeant major, expressing his opin-
ion that he would not let the accused stay in the military, said,
“1 am inclined to believe that probably there is some punish-
ment in order there. . . . | very seriously doubt that he will go
without punishment.”° The command sergeant major did
note, however, that there was a difference between a discharge
and an administrative elimination from the Army.2* Another
member, a sergeant first class, stated: “| can't [give a sentence
of no punishment] . . . because basically it seemslike facts have
been presented to me because he evidentialy [sic] said that he
was guilty.”#2 The military judge denied the challenges for
cause against both noncommissioned officers.2® In affirming
thetrial judge's decision, the CAAF noted that the “[p]redispo-
sition to impose some punishment is not automatically disqual-
ifying.2* ‘The test is whether the member’s attitude is of such
anature that he will not yield to the evidence presented and the
judge'sinstructions.’” 2%

Peremptory Challenges and Batson

Once the military judge has ruled on all government and
defense causal challenges, each party may then exercise one
peremptory challenge.?*® Under Batson v. Kentucky,?’ the
Supreme Court eliminated racial discriminatory use of peremp-

229. Id.

230. Id. at 189.

231. Id. at 188.

232. Id. at 190.

233. Id.

tory challenges by the government. The Supreme Court has
never specifically applied Batson to the military; but, in United
Satesv. Santiago-Davila,?® the military’s highest court applied
Batson to the military through the Fifth Amendment.?®* The
military courts have even gone beyond Batson and its progeny;
military courts have been more protective of a member’s right
to serve on apand than civilian courts have been of acivilian's
right to serve on a jury. For example, in United Sates v.
Moore,?* the CAAF eliminated the need for the defense to
make a prima facie showing of discrimination before requiring
the government to provide a race-neutral reason for exercising
a peremptory challenge.?** Further, in United Sates v. Tul-
loch,?* the CAAF went beyond Supreme Court case law estab-
lished in Purkett v. Elem,?* requiring the challenged party to
provide areasonable, race- and gender-neutral reason for exer-
cising a peremptory challenge.?** Against this backdrop, the
CAAF continues to develop military case law relating to
peremptory challenges.

In two cases decided in 2000, the CAAF seemed to back
away from Tulloch and move toward the less-restrictive stan-
dard set by the Supreme Court in Purkett. In United Sates v.
Norfleet, 2 thetrial counsel challenged the sole female member
of the court. In response to the defense counsel’s request for a
gender-neutral explanation, the trial counsel stated the member
“had far greater court-martial experience than any other mem-
ber” and would dominate the panel, and she had potential “ani-
mosity” toward the SJA office.#® The CAAF ruled that the

234. 1d. at 191 (citing United States v. Jefferson, 44 M.J. 312, 319 (1996); United States v. Tippit, 9 M.J. 106, 107 (C.M.A. 1980)).

235. 1d. (quoting United States v. McGowan, 7 M.J. 205, 206 (C.M.A. 1979)).
236. UCMJ art. 41(b)(1) (2000); MCM, supra note 12, R.C.M. 912(g).

237. 476 U.S. 79 (1986).

238. 26 M.J. 380 (C.M.A. 1988).

239. U.S. Consr. amend. V.

240. 28 M.J. 366 (1989).

241. 1d. at 368-60.

242. 47 M.J. 283 (1997).

243. 514 U.S, 765 (1995).

244. Tulloch, 47 M.J. at 288; see also id. at 289 (Crawford, J., dissenting) (noting that under Purkett, civilian counsel only need provide a genuine race- or gender-

neutral reason for exercising a challenge).

245. 53 M.J. 262 (2000).
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military judge's failure to ask the trial counsel to explain the
“disputes’ between the member and the SJA office was not an
abuse of discretion.?”” Finding that the government responded
to the Batson objection with a valid reason and a separate rea-
son that was not inherently discriminatory and on which oppos-
ing party could not demonstrate pretext, the court upheld the
denial of the defense’s Batson challenge.?®

The CAAF further limited Tulloch when it decided United
Satesv. Chaney.?*® Thetrial counsel in Chaney, asin Norfleet,
used a peremptory challenge against the sole female member.
After adefense objection, trial counsel explained the reason for
the challenge was “her profession, not her gender.”° The
member in question wasanurse. Themilitary judgeinterjected
that in hisexperience, trial counsel rightly or wrongly felt mem-
bers of the medical profession were overly sympathetic, but
that this was not a gender issue. The defense did not object to
the judge’s comment or request further explanation from the
trial counsel.®! The CAAF, noting that the military judge’s
determination is given great deference, 2 upheld the military
judge’s ruling which permitted the peremptory challenge.?®
The CAAF stated that it would have been better for the military
judge to require amore detailed clarification by the trial coun-
sel, but the defense failed to show that the trial counsel’s occu-
pation-based peremptory challenge was “unreasonable,
implausible or made no sense.” %*

In United Sates v. Hurn,? the CAAF bucked the trend that
the court appeared to set in Chaney and Norfleet. Hurn seems
to favor the more restrictive, objective standard of reasonable-
ness set when the court decided Chaney in 1997. In Hurn, the
CAAF was confronted with the issue of whether playing the

246. 1d. at 271.

247. 1d. at 272.

248. 1d.

249. 53 M.J. 383 (2000).
250. Id. at 384.

251. 1d.

252. 1d. at 385.

253. 1d. at 386.

254. 1d.

255. 55 M.J. 446 (2001).
256. 1d. at 448.

257. 1d. at 447-48.

258. Id. at 448.

259. Id. at 449.

“numbers’ game could survive a Batson challenge.® In Hurn,
the defense objected after the trial counsel exercised the gov-
ernment’s peremptory challenge against the panel’s only non-
Caucasian officer.?” The trial counsel said his basis “was to
protect the panel for quorum.”?® This answer made sense
because causal challenges had reduced the panel to eight mem-
bers—fiveofficer and threeenlisted. If the government did not
remove an officer member, the defense could have delayed the
proceeding by reducing the panel below the required one-third
enlisted membership. The CAAF held that the reason prof-
fered did not satisfy the underlying purpose of Batson, Moore,
and Tulloch, whichisto protect the participantsin judicia pro-
ceedings from racial discrimination.®® This was because the
trial counsel did not explain why he removed the non-Cauca
sian officer as opposed to the four Caucasian officers. The
CAAF returned the case to The Judge Advocate General for a
DuBay hearing to take evidence regarding post-trial affidavits
provided by thetrial counsel .2

Conclusion

This article has reviewed significant new developments in
the areas of court-martial personnel, pleas and pretrial agree-
ments, and voir dire and challenges. It seemsfair to say that the
CAAF defers to convening authorities, staff judge advocates,
and military judges by continuing to elevate substance over
form. With regard to pleas and pretrial agreements, the CAAF
seems to be fine-tuning the burden military judges shoulder
during the providence inquiry and holding the government’s
feet to the fire with regard to unintended consequences in pre-
trial agreements. Finaly, intheareaof voir direand challenges,

260. 1d. at 450. These affidavits detail additional reasons the government exercised its peremptory challenge against the lone minority member. Id.
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the court has ruled conclusively on trial judges’ ability to con-
trol the questioning of members and continues to hold the mil-
itary to a higher standard than the civilian bar with regard to
answering Batson challenges.

Whether we have witnessed a quiet evolution or the begin-
ning of a noisy revolution remains to be seen. The Cox Com-
mission Report certainly fueled critical discussion at many
levels and may have spurred Congress to require twelve-mem-

ber capital panels. Will Congress |legidate random selection of
panel members? In the future, will military judges be detailed
once charges are preferred, rather than after referral? Only time
will tell. Thecenter of gravity of thisdebateis, and will remain,
therequirement of the military justice system to promotejustice
without adversely affecting the efficiency and effectiveness of
the military establishment.?!

261. MCM, supranote 12, at I-1, para. 3. In evaluating the current push to “civilianize” the military justice system, special attention should be paid to the balancing
test expressed in Article 36, UCMJ. The President is charged with prescribing rules that “shall, so far as he considers practicable. . . apply the principles of law . . .
generaly recognized in thetrial of crimina casesin the United States district courts.” UCMJart. 36 (2000) (emphasis added). Given an explicit goal of mirroring
civilian practice to the extent practicable, it is no wonder that military panel selection draws harsh criticism; however, the military lines of cases interpreting Batson
illustrate how the UCM J managesto deliver due processto service membersin aunique, but effective, manner. See, e.g., UCMJarts. 31 (the rough military equivalent
of Miranda rights that preceded Miranda by a decade and offer the accused superior protections), 32 (the rough military equivalent to agrand jury that offers superior
protectionsto the accused), 34 (the SJA's pretrial advice to the convening authority, which has no civilian equivalent and offers substantial protectionsto the accused).
These subtle strengths of the Code may escape readers of the Cox Commission Report who are not intimately familiar with the military justice system. Those who
take into consideration the strengths of the military justice system, as well as its weaknesses, may hesitate before jJumping on the bandwagon to recast the military

justice systemin amore “civilian” mold.
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